IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

CHRISFOLKERS, d/b/a/ COUNCIL
OVERSEEING MEDICAL& MASSAGE
THERAPY ACCREDITATION,

Plaintiff,
CIVIL ACTION
V.
No. 03-2399-KHV
AMERICAN MASSAGE THERAPY
ASSOCIATION, INC,, d/b/a
COMMISSION ON MASSAGE THERAPY
ACCREDITATION; and CAROLE OSTENDOREF,
DIRECTOR OF COMMISSION ON MASSAGE
THERAPY ACCREDITATION
AND INDIVIDUALLY,

Defendants.
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MEMORANDUM AND ORDER

Fantiff pro sebrings suit againg AmericanMassage Therapy Association, Inc. (“AMTA?”), doing
business as the Commisson On Massage Therapy Accreditation (“COMTA”) and Carole Ostendorf,
Director of COMTA, dleging fraud (Count 1), attempted conversion (Count 2), defamation (Count 3),
violation of the Sherman Antitrust Act, 15 U.S.C. 8§ 1 & seq. (Count 4), violation of the lllinois Uniform
Deceptive Trade Act, 815 Ill. Comp. Stat. 510 (Count 5), violationof the Kansas Restraint of Trade Act,
K.S.A §850-158 et seg. (Count 6), false and deceptive advertisng in violation of 15 U.S.C. § 1125(a)
(Count 7), interference with business expectancy (Count 8) and dvil conspiracy (Count 9). This matter

comes before the Court on Defendants Motion To Dismiss (Doc. #13) filed September 15, 2003. For

reasons stated below, the Court sustains defendants motion in part.




l. Legal Standards
In ruling on a Rule 12(b)(6) motion to dismiss, the Court accepts astrue al well pleaded factsin

the amended complaint and viewstheminalight most favorable to plaintiff. Zinermon v. Burch, 494 U.S.

113, 118 (1990). The Court makes dl reasonable inferencesin favor of plaintiff, and liberdly construes

the pleadings. Rule 8(), Fed. R. Civ. P. 8(a); Lafoyv. HMO Colo., 988 F.2d 97, 98 (10th Cir. 1993).

The Court may not dismiss a cause of action for fallure to Sate a clam unlessit gppears beyond a doubt
that plaintiff can prove no set of facts in support of its theories of recovery that would etitle it to relief.

Jacobs, Viscons & Jacobs, Co. v. City of Lawrence, Kan., 927 F.2d 1111, 1115 (10th Cir. 1991).

Although plaintiff need not precisaly state each dement of his dams, plaintiff must plead minimd factud
dlegations on materia e ements that must be proved. Hdl v. Belmon, 935 F.2d 1106, 1110 (10th Cir.
1991).

The Court affords a pro se plantiff some leniency and must liberdly congrue the complaint.

Oltremari v. Kan. Soc. & Rehab. Serv., 871 F. Supp. 1331, 1333 (D. Kan. 1994). While pro se

complaintsarehddtoless sringent standards than pleadings drafted by lawyers, pro selitigantsmustfollow

the same procedural rulesas other litigants. Hughesv. Rowe, 449 U.S. 5, 9 (1980); Greenv. Dorrdl, 969

F.2d 915, 917 (10th Cir. 1992). The Court may not assume the role of advocate for a pro selitigant.
Hall, 935 F.2d at 1110.

In addition, Rule 9(b) of the Federd Rules of Civil Procedure requiresthat “[ijn dl averments of
fraud or mistake, the circumstances condtituting fraud or mistake shdl be stated with particularity.” The
purpose of Rule 9(b) isto enable a defending party to prepare an effective response to charges of fraud and

to protect the defending party from unfounded charges of wrongdoing which might injureitsreputationand




goodwill. SeeN.L. Indus., Inc. v. Gulf & W. Indus., Inc., 650 F. Supp. 1115, 1129-30 (D. Kan. 1986).

The Court must read Rule 9(b) in harmony with the smplified notice pleading provisons of Rule 8. See

Cayman Explor. Corp. v. United GasPipeLine, 873 F.2d 1357, 1362 (10th Cir. 1989). Toplead afraud

dam, plantiff must describe the circumstances of the fraud, i.e. the time, place, and content of the fase
representation; the identity of the person making the representation; and the harm caused by plaintiff’s
reliance onthe faserepresentation. RamadaFranchiseSys., Inc. v. Tresprop, Ltd., 188 F.R.D. 610, 612
(D. Kan. 1999). Stated differently, Rule 9(b) requires plaintiff to set forththe“who, what, where, and when”

of thedleged fraud. Na 1l, Ltd. v. Tonkin, 705 F. Supp. 522, 525-26 (D. Kan. 1989).

I. Facts

Plaintiff dlegesthe following facts

OnJduly 16, 2003, plantiff recelved aletter fromdefendants’ attorney stating that defendants owned
the certification marks “COMTA” and “Commisson On Massage Therapy Accreditation.” Complaint
(Doc. #1) filed August 7, 2003 at 2. Intheletter, defendants stated that those certification marks represent
“Iintegrity, high standards, high quality service provided by COMTA accredited schools, goodwill, and
consumer, generd public recognition in these certification marks.” 1d. at 3. The letter dso stated that
plantiff’suse of his certification marks—“COMMTA” and “COUNCIL OVERSEEING MEDICAL &
MASSAGE THERAPY ACCREDITATION”—wasunauthorizedand illegd, andinfringed on defendants
certifications marks. The letter charged that plantiff had printed fase and defamatory statements about
COMTA. The letter dated that plantiff’s web page (www.commta.com) aso contained fase and
defamatory statementsabout COMTA. Defendants |etter dleged that plaintiff wassubject to ligbility under

the Lanham Act, 15 U.S.C. § 1051 et seq., and/or the statutes and common law of various states.




Complaint (Doc. #1) at 3.

Inthelr letter of July 16, defendants demanded that plaintiff sop using his marks and immediady
trandfer hisinternet domain name (and any other infringing domain names that plaintiff may have registered)
to defendants. Defendantsdemanded that plaintiff take appropriate steps, approved by COMTA, toretract
fase and defamatory statements about COMTA.

On July 21, 2003, plantiff wrote to defendants' counsdl requesting documentation that defendants
owned the certification and trademark and identification of the specific false and defamatory material.
Fantiff aso asked for the formula or process which defendants utilized for their claims of “reputation of
integrity; subgtantia goodwill, high sandards and legd business sructure” 1d. at 4.

By letter dated July 24, 2003, AMTA told plantiff that it established and operates COMTA. Inan
atempt to “fraudulently midead plantiff as to a US Trademark ownership of certification mark,” AMTA
aso told plaintiff that it owns U.S. trademark Application No. 76/466224. To give the appearance of
specific defamatory statementsby plaintiff, AMTA inserted into plaintiff’ s“ materids (sentences)” the word
“COMTA.” |d. & 5. Defendants again demanded that plaintiff stop hisinfringement, transfer his domain
name, and retract his fase and defamatory statements. Defendants dso charged that plaintiff’ s sandards
were“admittedly lower” thanthose of COMTA. To gananunfar trade advantage, defendants have
used and dlowed certain “ membered schools’ to use fase and deceptive advertisng. Defendants have
made the following fase and deceptive satements:

4. “An accredited schoal is one that meets the standards of excellence;”

15. “Accreditation is a voluntary process that identifies and acknowledges educationa

programs and/or inditutions for achieving and maintaining a level of qudity, performance
and integrity that meets meaningful Sandards,”
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6. “Accreditation . . . assures that students receive qudity education and training, and
therefore, that the indudtry receives competently trained practitioners and the public
receives quaity services,”

7 “COMTA [ig] anon-profit independent body;”

18. “COMTA [ig anon-profit independent organization;”

19. “COMTA isffiliated with the American Massage Thergpy Association;”

110. “COMTA is the premier independent accrediting body for the massage therapy
profession;”

111. “COMTA accreditation is unique because: Standards of Accreditation are set by
practitioners and educatorsin the profession;”

7112. “[M] embered schools. . . have voluntarily taken stepsto assure themsdvesthat they
meet high standards of educational excellence by going through a process caled
accreditation;”

113. “ ... Accreditation is a means of asssting private career schools and colleges to
become stronger and better indtitutions by setting standards of educationa quality.”

Complaint (Doc. #1) at 11-12.

Fantiff filed his complaint on August 7, 2004. As noted, he dleges fraud (Count 1), attempted

converson (Count 2), defamation (Count 3), violationof the Sherman Antitrust Act, 15 U.S.C. 8 1 et seq.
(Count 4), vidlation of the Illinois Uniform Deceptive Trade Act, 815 Ill. Comp. Stat. 510 (Count 5),
violation of the Kansas Redraint of Trade Act, K.S.A 8§ 50-158, et seg. (Count 6), false and deceptive
advertisng in violation of 15 U.S.C. § 1125(a) (Count 7), interference with business expectancy (Count

8) and civil conspiracy (Count 9). Defendants assert that al counts should be dismissed for falureto state

Analysis




A. Fraud (Count 1)

Defendants argue that the complaint does not state a dam for fraud. To state aclam for fraud
under Kansas law, plaintiff must dlege that (1) defendant made an untrue statement of fact, (2) defendant
knew the statement was untrue or made it recklesdy with disregard for the truth, (3) defendant made the
gatement withintent to induce plaintiff to act onthe statement, (4) plaintiff judtifiably relied onthe statement
to his or her detriment, and (5) plaintiff sustained injury as a result of his rdiance. See Tetuanv. A.H.

Robins Co., 241 Kan. 441, 465-67, 738P.2d 1210, 1228-30 (1987); Nordstromv. Miller, 227 Kan. 59,

65, 605 P.2d 545, 551-52 (1980); Hutchinson Travel Agency. Inc. v. McGregor, 10 Kan. App.2d 461,

463-64, 701 P.2d 977, 980 (1985).

Defendants firg contend that dthough Count 1 quotes letters from AMTA counsd, it does not
specificaly identify an dlegedly fase datement. The Court agrees. Plaintiff setsforth 17 paragraphs that
describe the two letters, and then states that “[t]he above intentiona acts of the defendants were both
intentiona and fraudulent misrepresentations of the facts,” Complaint, 24. Heal so alegesthat * defendants
knew or reasonably should have known” thet their representations werefase. 1d., 1 30. The complaint,
however, is not clear asto which factud statements are dlegedly untrue.

Defendants aso contend that plaintiff has not dleged that he detrimentaly relied on the dlegedly
fraudulent satements. In response, plaintiff points to paragraph 18, which states asfollows:

On or about July 21, 2003, the plantiff requested through written communication to the

defendants [sic] council [sic], proof, viadocumentation, of the defendants[sic] dams of

certification and trademark ownership, the specific false and defamatory materid and the
defendants [sic] formula or process utilized for its clams of their reputation of integrity;

substantia goodwill, high standards, and legd businessstructure of defendant “Commisson
on Massage Therapy Accreditation.”




This paragraph does not dlege detrimentd reliance. Paragraph 20 of the complaint aleges that “in an
attempt to fraudulently midead plantiff,” defendants represented to plantiff that COMTA owned a
trademark application. Paintiff does not dam that he relied on the dlegedly untrue Satement. Plaintiff
therefore has failed to state aclaim for fraud and Count 1 must be dismissed.
B. Attempted Conversion (Count 2)

Defendants next assert that plaintiff’s claim for “ Coercion In Attempt to Convert” does not state
adam. Under Kansaslaw, converson is“an intentiona exercise of dominion and control over aproperty
interest that interferes with the right of another to control the property interest and results in damages to the

owner of the property interest.” Nelsonv. Hy-Grade Constr. & Materids, Inc., 215 Kan. 631, 527 P.2d

1059 (1974); Restatement (Second) of Torts § 222A (1964)). Plaintiff has not aleged that defendants
exercised dominion or control over his property interests or interfered with his right to control those
interests. Thus, asto Count 2, plaintiff has not stated a claim on which relief may be granted.
C. Defamation (Count 3)

Defendants assert that plaintiff has not stated a claim for defamation. Under Kansas law, thetort

of defamation includes both libel and dander. Bait v. Globe Eng’g Co., 13 Kan. App.2d 500, 504, 774

P.2d 371 (1989). The eements of a defamation clam are (1) false and defamatory words, (2)
communicetion to a third party, and (3) resulting harm to the reputation of the person defamed. 1d.
Defendants assert that plantiff has not dleged false and defamatory words. Defendants point out that in
Count 3, plantiff amply dleges that defendants sent him a letter (with a copy to Jm Lattanzio of the
National Organizationfor the Advancement of Massage, School's, and Educators) and that defendantsknew

that the letter contained intentiond and fdse statements. Count 3 does not specify what false and




defamatory statements the | etter contained.
Faintiff counters that Count 3 incorporates the dlegations of Counts 1 and 2 and that defendants
“have by thair intent defamed the reputation of Flantiff and have adversely affected hisbusiness” Plantiff's

Memorandum In Opposition (Doc. #6) filed October 8, 2003 a 6. In Counts 1 and 2 plaintiff set forth

the contents of two letters from defense counsdl. As noted, the recitation does not specify which parts of
the letters were fdse and defamatory.®  In his opposition to defendants motion, plaintiff makes the
conclusory statement that “[t]he pleadings clearly statethefacts of the fd se ssatementsand the circumstance
asto why they were defamatory.” |d.

The Court’s review of the complaint discloses one statement which could clearly be fdse and

! Paragraphs 8 through 23 dlege inpart that defendants’ attorney sent plaintiff aletter sating
that defendants owned the certification marks “COMTA” and “Commisson On Massage Therapy
Accreditation. ” The letter stated that these marks represent “integrity, high standards, highqudity service
provided by COMTA accredited school, goodwill, and consumer, generd public recognition.” Id. at 3.
The letter further contended that plaintiff’s use of the certification marks “COMMTA” and “ COUNCIL
OVERSEEINGMEDICAL & MASSAGE THERAPY ACCREDITATION” wasunauthorized andillegal
and infringed on the certifications marks “COMTA” and “Commisson On Massage Therapy
Accreditation.” The letter stated that plaintiff’s web page —“www.commta.com” — aso contained fase
and defamatory statements about the * Commission on Massage Therapy Accreditation,” and that plaintiff
was subject to lidhility under the Federal Landham Act, 15 U.S.C. § 1051 et seq., and/or statutes and
commonlaw of various states. Complaint (Doc. #1) at 3. Theletter demanded that plaintiff Sop usng the
“COMMTA” and “Council Overseeing Medicd & Massage Thergpy Accreditation” marks and that he
take appropriate steps approved by COMTA to retract fdse and defamatory statements regarding
COMTA. On July 21, 2003, plaintiff wrote to defense counsel and asked for documentation of
defendants dams of certificationand trademark ownership and the pecific false and defamatory materid.
AMTA responded that it established and operatesCOMTA, and that it owned U.S. trademark Application
No. 76/466224. Defendantsagain demanded that plaintiff stop theinfringement, transfer the domain name
“www.commta.com” and retract false and defamatory statements. Defendants aso stated that plaintiff's
standards were “admittedly lower” than those of COMTA.




defamatory: the statement that plaintiff was committing illega trademark infringement. Under Kansaslaw,

a wrongful accusation of an illegd act is an atack on one's good name or reputation. Woodmont Corp.

v. Rockwood Ctr. P ship., 811 F. Supp. 1478, 1484 (D. Kan. 1993) (imputation of illegd act is

defamatory under Kansas law). Plaintiff also asserts that defendants web sSte includes a fase and
defamatory statement. Defendants appear to concedethat plaintiff has adequately aleged thisdefamation.?

Defendants assert, however, that even if plaintiff has adequatdly dleged afdse satement, he has
not aleged injury to reputation. Under Fed. R. Civ. P. 9(g), “whenitems of specid damage are clamed,

they shdl be spedificdly stated.” Before Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), Kansas

followed the common law rule which divided libd into libel per seand libel per quod. Libe per seinvolved
words fromwhichmaicewasimplied and damage wasconclusvely presumed. Generd damagesfromlibel
per se arose by inference of law and plantiff was not obliged to establish damage by proof. See
Woodmont, 811 F. Supp. at 1484. A plantiff seeking recovery for libe per quod, however, wasrequired
to dlege and prove specid damages. See Gomez v. Hug, 7 Kan. App.2d 605, 612, 645 P.2d 916, 923

(1982); Woodmont, 811 F. Supp. at 1480 (citing Hartman v. Meredith Corp., 638 F. Supp. 1015, 1016

(D. Kan. 1986)).
Gertz changed the rule in Kansas (and other states which had presumed damages upon proof of
libel per sg), and prohibited recovery based uponthat presumption. Damages recoverable for defamation

may no longer be presumed; they must be established by proof, no matter what the character of the libel.

2 Specificdly, paragraph 45 of the complaint dleges that defendants website included the
heading “COMTA takes action to protect its name” and the satement that “COMMTA clamsto offer
accreditation of massage schools, based upon afeeto them.”
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See Gobinv. Globe Publ’g Co., 232 Kan. 1, 649 P.2d 1239 (1982) (changing previous rule that damages

are presumed in defamation per se cases); see dso Polson v. Davis, 895 F.2d 705, 708 (10th Cir. 1990)

(recognizing change).

Hantiff appearsto argue that the atements which form the basis of his clam are defamatory per
se. A dsatement is defamatory per seif it imputes (1) a crime, (2) aloathsome disease, (3) a person’s

unfitnessfor his trade or professionor (4) awoman'slack of chedtity. Gomez, 7 Kan. App.2d at 612, 645

P.2d 924. Paintiff arguesthat defendants statementsfit the third category. Actionable satementsin this
category must be of such acharacter as to digparage plantiff’ spursuit of hisbusness. Restatement of the
Law 2d (Torts) 8 573, p. 192-93 (1977).

Plaintiff dlegesthat to the extent defendants stated that he had illegdly infringed their trademark,
they committed defamationper se, and therefore he need not dlege specia damages. At mogt, theweb site
presents aclaim of defamation per quod. Therefore the question is whether plaintiff has sufficiently pled

specia damages based onthe web Site statements. See Koerner v. Lawler, 180 Kan. 318, 322, 304 P.2d

926, 929 (1956) (to state cause of action for libe or dander per quod, plantiff must dlege damage to
reputation).

Paragraph 49 of the complaint alegesthat defendants have “publidy defam|ed] the plantiff and his
business reputation.” Paragraph 51 assarts that “ defendants by their own admission knew that this [web
site] would be viewed by an extraordinary number of people.” In the Court’s judgment, plaintiff’'s
dlegations are aufficient, just barely, to satisfy the dictates of Rule 9(g). See Koerner, 180 Kan. at 322,

304 P.2d at 929 (athough petition did not in so many words alege specific damages, reasonable to infer
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from publication that plaintiff suffered damage in professon and sufficently dleged damage from libel per
quod). Defendants motion to dismiss plaintiff’ sdefamationdamis therefore overruled as to defendants
gatement that plantiff illegdly infringed their trademark, and asto the statement on the defendants web site,
Defendants motion to dismiss Count 3 issustained in al other respects.
D. Sherman Antitrust Act (Count 4)

Defendants next assert that plaintiff has not stated a dam under the Sherman Antitrust Act, 15
U.S.C. 88 1-2, and 15 U.S.C. § 24 (whichis actudly part of the Clayton Act.). Paintiff aleges that
defendants attempted to restrain his legd rights to free trade and commerce and that they conspired to
“monopalize a part of the trade and commerce among the severd states.” Complant, 11 52, 55.
Defendants point out that the cited antitrust sections provide only criminal pendtiesfor restraint of trade.
Section 4 of the Clayton Act, however, authorizes private enforcement and treble damages. 15U.S.C. §
15. The Court therefore proceeds to defendants dternative argument — that plaintiff has not pled a
congpiracy under the Sherman Antitrust Act.

Section 1 of the ShermanAntitrust Act, 15 U.S.C. § 1, providesthat “[ €] very contract, combination
inthe formof trust or otherwise, or congpiracy, in restraint of trade or commerce among the several States,

or with foreign nations, isdeclared to beillegd.” Under the law, a conspiracy may condst of any mutud

agreement or arrangement, knowingly made, betweentwo or more competitors.” Law v. Nat'l Collegiate
Athletic Assn, 185 F.R.D. 324, 336, n.19 (D. Kan. 1999). As defendants point out, plaintiff has not
aleged any contract, combination or conspiracy into which defendants entered. The complaint does not
set out an dleged agreement or identify the parties to it. Section 1 of the Sherman Act does not reach

conduct thet is unilateral. Copperweld Corp. v. Indep. Tube Corp., 467 U.S. 752, 775 (1984).
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Faintiff’s clam could be read as a conspiracy to monopolize under Section 2. To establish such
adam, plantiff must plead and prove (1) a combination or conspiracy to monopolize; (2) overt actsdone
in furtherance of the combination or conspiracy; (3) an effect upon an gppreciable amount of interdate

commerce, and (4) a specific intent to monopolize. Multisate Legal Studies, Inc. v. Harcourt Brace

Jovanovich Legd & Prof’l Publ’ns, Inc., 63 F.3d 1540, 1556 (10th Cir. 1995). Again, plaintiff has not

aleged or identified any combination or conspirators.

Reading the complaint liberaly, plaintiff could be atempting to assert a unilaterad monopolization
dam. Such aclam requires (1) possesson of monopoly power in a rdlevant market, and (2) willful
acquistionof or maintenance of such power. See Rull Draw Prods. v. Easton Sports, Inc., 182 F.3d 745,
756 (10th Cir. 1999). He has not pled sufficient factsto dlege these dements. Flantiff’s antitrust dam
under Count 4 therefore must therefore be dismissed.

E. [linois Deceptive Trade Practices Act, 815 1L CH 8510, et seq. (Count 5)

In Count 5 plantiff incorporates the preceeding counts and then broadly asserts that defendants
violated the Illinois Deceptive Trade Practices. Defendants assert that the Court should dismiss plaintiff's
damthat they violated the Illinois Deceptive TradePracticesAct, 815 | LCH 8510 et seq., because plaintiff
hasnot dleged that defendants disparaged the “ goods, servicesor business of another by faseor mideading
misrepresentation of fact” under Section (&)(8) of the Act. Defendants cite numerous caseswhich hold that
where the dleged attack is on abusinessrival, as opposed to the goods, services or busness of therivd,

plaintiff does not gateaclam. See, eq., Allcare, Inc. v. Bork, 176 IIl. App.3d 993, 999-1001 (1988).

Defendantsargue that their letter to plaintiff did not touch uponthe qudity of his services, but rather accused
him of infringing their trademark.
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FPantiff’s complaint does not alege that defendants’ |etter disparaged the qudity of his services.
The Court therefore finds that Count 5 should be dismissed.

F. Kansas Restraint of Trade Act, K.S.A. 8 50-158 et seq. (Count 6)

Faintiff asserts that defendants violated the Kansas Restraint of Trade Act (“KRTA”™), but he does
not cite which specific provison he relies upon. Defendants ask the Court to dismiss Count 6 because
plaintiff has not stated a claim on which relief can be granted.

Theonly cvil causes of action under the KRTA are those contained in 88 50-112 and 50-113.
Section 50-112 provides as follows:

Trusts, combinations and agreements in restraint of trade and free competition
declared unlawful.

All arrangements, contracts, agreements, trusts, or combinations between persons made
with a view or which tend to prevent full and free competition in the importation,
trangportationor sde of articlesimported into this state, or in the product, manufacture or
sdeof aticles of domestic growth or product of domestic raw materid, or for the loanor
use of money, or to fix attorney or doctor fees, and dl arrangements, contracts,
agreements, trusts or combinations between persons, designed or which tend to advance,
reduce or control the price or the cost to the producer or to the consumer of any such
products or articles, or to control the cost or rate of insurance, or which tend to advance
or control the rate of interest for the loan or use of moneys to the borrower, or any other
sarvices, are hereby declared to be againgt public policy, unlawful and void.

Section 50-113 provides as follows:
Trust certificates; creation of trusts.

It shall be unlawful for any corporation to issue or to own trust certificates, other than the
regularly and lawfully authorized stock thereof, or for any corporation, agent, officer or
employees, or the directors or stockholders of any corporation, to enter into any
combination, contract or agreement with any person or persons, or with any stockholder
or director thereof, the purpose and effect of which combination, contract or agreement
shall be to place the management or control of such combination or combinations, or the
manufactured product thereof, inthe hands of any trustee or trustees, with the intent to limit
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or fix the price or lessen the production and sde of any article of commerce, use or
consumption, or to prevent, restrict or diminish the manufacture or output of any such
article.

The Kansas antitrust statutesare broad and undevel oped by caselaw. See Bergstrom v. Noah, 266 Kan.

829, 843, 974 P.2d 520, 530 (1999) (no meaningful interpretation of statutes in Kansas). In Bergstrom,
the Kansas Supreme Court summarized the state of the law, noting that “the statutes have been virtudly
ignored by the bar, with only a few cases coming to this court since their enactment.” 1d. Before

Bergstrom, the Kansas Supreme Court’s last antitrust case was Okerberg v. Crable, 185 Kan. 211, 341

P.2d 966 (1959), a 1959 case which applied Sections 50-101 and 50-112 to aregulation that set routes
among milk carriers. See also Bergstrom, 266 Kan. at 844, 974 P.2d at 530 (Kansas antitrust act “very
sweeping;” definitions of trusts couched in generd terms but cover “dmaost every concelvable device by
which freedom of commerce might be hampered, competition restricted, or the price of commodities
controlled”) (citing State v. Wilson, 73 Kan. 334, 337, 80 P. 639 (1905)).

Although cases which address federa antitrust statutes are not binding, they are persuasive in this

undeveloped area of state law. See Bergstrom, 266 Kan. at 844-45, 974 P.2d at 530-31; see d

Orr

v. BHR. Inc., No. 00-3135, 2001 WL 135439, a *2 (10th Cir. Feb. 16, 2001) (plantiff who lacked

antitrust ganding under federal law al so lacked standing under Kansaslaw). Theinquiry requiresthe Court
to priminarily identify the Stateantitrust provisons under whichplantiff proceeds and the most analogous
federal antitrust Statutes. This inquiry is impossible here, because plaintiff does not refer to particular
sections of the Kansas statutes. Plaintiff’ sSKRTA count first incorporatesall paragraphs (1 through 55) and
then states as follows:

The above acts of the defendants were both intentiond and fraudulent misrepresentations
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of the facts and truth in an attempt to restrain plantiff’s trade which congtitute a violation
of the Kansas Restraint of Trade Act at K.S.A. 2002 Supp. 50-158 et seq.

Complaint (Doc. #1), 157, p. 10-11. Thisstatement does not sufficiently put defendants on notice of the
clam againg them. The Court therefore sustains defendants motion to dismiss asto Count 6.
G. Lanham Act, 15 U.S.C. 81125 False And Deceptive Advertising (Count 7).

Plantiff dso brings suit under the Lanham Act, 15 U.S.C. § 1125(a), which providesin pertinent

part asfollows.

(@) Civil action. (1) Any personwho, onor inconnectionwithany goods or services, uses
in commerce any . . . fase or mideading description of fact, or fase or mideading
representation of fact, which--
(B) in commercid advertisng or promotion, misrepresents the nature,
characterigtics, qudities, or geographic origin of his or her or another
person’s goods, services, or commercid activities,

dhdl belidbleinacivil action by any person who believes that he or sheis or islikey to be
damaged by such act.

15U.S.C. 8§ 1125(a). To stateadamfor faseadvertisng under Section 1125(q), plaintiff must plead the

fallowing dements

(1) that defendant made materid fase or mideading representations of fact in connection
withthe commercid advertisng or promotion of its product; (2) in commerce; (3) thet are
ether likey to cause confusion or mistake as to (&) the origin, association or approva of
the product withor by another, or (b) the characteristics of the goods or services, and (4)
injure the plaintiff.

Cattrdl, Ltd. v. Biotral Int’l., Inc., 191 F.3d 1248, 1252 (10th Cir. 1999) (interna citations omitted).

Pantiff aleges that defendants made the following fase or deceptive representations through direct
advertisng on their web stes, mail-out marketing, media advertisements and “membered” schools:

4. “An accredited school is one that meets the standards of excdlence”
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15. “Accreditation is a voluntary process that identifies and acknowledges educational
programs and/or inditutions for achieving and maintaining a leve of qudity, performance
and integrity that meets meaningful Sandards,”

6. “Accreditation . . . assures that students receive qudity education and training, and
therefore, that the indudtry receives competently trained practitioners and the public
receives quaity services,”

7 “COMTA [ig] anon-profit independent body;”

18. “COMTA [ig anon-profit independent organization;”

19. “COMTA iséffiliated with the American Massage Thergpy Association;”

110. “COMTA is the premier independent accrediting body for the massage therapy
profession;”

111. “COMTA accreditation is unique because: Standards of Accreditation are set by
practitioners and educatorsin the profession;”

7112. “[M] embered schools. . . have voluntarily taken stepsto assure themsdvesthat they
meet high standards of educationa excellence by going through a process caled
accreditation;”

113. “ ... Accreditation is a means of assding private career schools and colleges to
become stronger and better indtitutions by setting standards of educationa quality.”

Complaint (Doc. #1) at 11-12.

Defendants assert that plantiff has not stated a Lanham Act claim because (1) the dlegedly fase

satements are not quantifiable or objectively verifiable but are mere puffery and they are therefore not
cognizable asfase advertising; (2) plaintiff does not claim that the dlegedly deceptive statements deceived

or likely decelved the massage therapy school industry; and (3) plaintiff has not dleged injury from the

dlegedly fase or mideading Satements.

Subjective claims about products, whichcannot be proven either true or fase, are not actionable;
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they are mere “puffing.” Lipton v. Nature Co., 71 F.3d 464, 474 (2d Cir. 1995); see, eg., Maharishi

Hardy BlechmanL td. v. Abercrombie & Fitch, 292 F. Supp.2d 535, 552 (S.D.N.Y . 2003) (datement that

pants are “most origind” is obvious puffery; no way to prove pantsmoreor less more origind than others).
The following statements from the complaint are not statements of fact which can be proven true or false:
(2) “An accredited schoal is one that meets the standards of excellence” (114); (2) “Accreditation is a
voluntary process that identifies and acknowledges educationa programs and/or inditutions for achieving
and mantaining a leve of qudity, performance and integrity that meets meaningful standards’ (15); (3)
“Accreditation . . . assures that students receive qudity education and training, and therefore, that the
industry receives competently trained practitioners and the public receives qudity services’ (16); (4)
“COMTA isthe premier independent accrediting body for the massage therapy professon” (110).” See,

eg., CollegeNet, Inc. v. Embark.Com, Inc., 230 F. Supp.2d 1167 (D. Or. 2001) (“top universities’ too

vague to be actionable). Any clams which are based on those statements are therefore dismissed.
Defendants aso argue that plantiff has not aleged actual or likely deception or injury. The
complaint does not adlege that plaintiff suffered any loss of sdes or reduction in good will. Pantiff must

plead that he has been or islikdy to be injured as aresult of the false advertisement. See Cook, Perkiss

&Liehe Inc. v. N. Cd. Collection Serv. Inc., 911 F.2d 242, 244 (9th Cir. 1990). The Court therefore

finds that Count 7 does not state a Lanham Act claim.
H. Interference With Business Expectancy (Count 8)

Fantiff dams that dl facts in the proceeding counts state a claim for tortious interference with
prospective businessadvantage. Defendants assert that this claim should be dismissed because plaintiff has

not aleged a prospective business expectancy. To state a daim for tortious interference with abusness
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expectancy, plantiff must dlege

(1) the existence of a business relaionship or expectancy with the probability of future
economic benefit to the plaintiff;

(2) knowledge of the relationship or expectancy by the defendant;

(3) that, except for the conduct of the defendant, plaintiff was reasonably certain to have
continued the relaionship or redized the expectancy;

(4) intentional misconduct by defendant; and

(5) damages suffered by plantiff asadirect or proximate cause of defendant’ s misconduct.

Turner v. Hdliburton Co., 240 Kan. 1, 12, 722 P.2d 1106 (1986).

Although defendants assert that plaintiff does not dlege a prospective business expectancy, they
ignore paragraphs 42 through 51, which Count 8 incorporates. Those paragraphs alege that plaintiff had
businessreations withthe Nationa Organizationfor the Advancement of M assage, Schools and Educators.
Even so, plantiff has not aleged that except for defendants conduct, he was reasonably certain to have
continued the relationship or redlized the expectancy. Therefore plaintiff has not stated a clam for
interference with a business expectancy and Count 8 is dismissed.

l. Civil Conspiracy, 18 U.S.C. Section 371 (Count 9)

Count 9 dleges that defendants engaged in a civil conspiracy in violation of 18 U.S.C. § 371.
Defendants assert that Count 9 does not state a claim, correctly pointing out that Section371isacrimina
satute and that plantiff does not have standing to bring crimind charges againg them.  Further, to the extent
that plaintiff attemptsto state aclam for common law conspiracy, he has not pled the dements of such a
clam: (1) two or more persons, (2) anobject to be accomplished; (3) a meeting of the minds in the object

or course of action; (4) one or more unlawful overt acts, and (5) damages asthe proximate result thereof.
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Stoldt v. City of Toronto, 234 Kan. 957, 967, 678 P.2d 153 (1984).2 Count 9 does not state adamfor

civil conspiracy, and it is hereby dismissed.

IT IS THEREFORE ORDERED that Defendants Motion To Digmiss (Doc. #13) filed

September 15, 2003 be and hereby is OVERRUL ED asto plaintiff’s defamation clam (Count 3) based
on defendants  statement that plaintiff illegaly infringed defendants' trademark and as to the statement on
theweb ste. Defendants motion is OTHERWISE SUSTAINED.
Dated this 10th day of February, 2004 at Kansas City, Kansas.
sKathryn H. Vratil

Kathryn H. Vratil
United States Digtrict Court

3 18 U.S.C. Section 371 providesin pertinent part:

If two or more persons conspire elther to commit any offense againg the United States,
or to defraud the United States, or any agency thereof in any manner or for any purpose,
and one or more of such persons do any act to effect the object of the conspiracy, each
shall be fined under thistitle or imprisoned not more than five years, or both.
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